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4, PERMISSION TO APPEAL

Permission to-appeal not required.

5. EXTENSION OF TIME [if applicable- provide reasons as to why this appeal.is outside the specified time limit]
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TRANSMISSION OF DOCUMENTS (if applicable)

The Registrar of the tribunal/agency/other decision moker is requested:
(a) to.advise the Registrar of the District Court of the existence of the appeal and afford that Court access
to any electronic file relating to this matter; and

(b)  to forward to the Registrar all hard copy material relevant to the appeal, which is not contained in
such electronic file.

Note

The party or parties appealing must sérve a copy of the notice of appeal on the Registrar or other proper
officer of any other Court/tribunal/agency/other decision maker appealed from and the respondent within
2 business.days after filing the notice of appeal, as required by rule 284(1).



THE UNIVERSITY

) FADELAIDE

PROFESSOR WARREN BEBBINGTON
VICE-CHANCELLOR AND PRESIDENT

THE UNIVERSITY OF ADELAIDE
SA 5005

AUSTRALIA

TELEPHONE +67 B 8313 5201

FACSIMILE +61883134354

viee-chancellor@adelalde. edu.au

CRICOS Provider Number 00123M
Ref: 2014/10132

18 January 2015

Mr Thomas Lonsdale
PO Box 6096

Windsaor Delivery Centre
NSW 2766

Dear Mr Lonsdale
Freedom of Information (“FOI") Internal Review

You have applied for internal review of the determination on your FOI request. for documents
refating to agreements entered into betwesn the University of Adelaide and pet food companies.
Specifically, you have asked for review of the decislon to  withhold access o certain documents,
and you: have querled whether the-University has disclosed all documents within-the scope of your
request. ‘

Review of refusal of access to Documents 8 and 9 on Document List ,

| have reviewed the determination regarding Documents 8 and 9 on the. Document LIst supplied fo-
you. | have determined that copies of these documents are to be released to you, subject to the
following:

o Names and email addresses are to be redacted to avoid unreasonable disclosure of
personal information {Schedule 1 clause 6 of the FOI Act)

» | uphold the determination to withhold access to the draft agreemernit.attached to the.emall
comprising Document 8. This draft agfeement is marked as: "confidential” and contains
information that ig of commercial value to. Hill's Pet Food Pty Ltd. 1 regard this to be an
exempt document under Schedule 1 clauses 7{1)(b) and 13(1)(a) of the FOI Act,

Existence of further documents

In processing your Initial application, the University's FOI Officer contacted all potentially relevarit
areas of the University. These Includéd the Unlversity's School of Animal and Veterinary Sciences;
Animal Laboratory Services; Student Administrative Services; Ressarch Branch and the Office of
the Deputy Vice-Chancellor (Research), ‘All greas other than the School of Veterinary and Animal
Sclences confirmed that they do not have any decuments within the scope, of yolw request.

In undertaking this Internal review, 1 have asked the School of Animal and Veterinary, Sciences to
undertake a thorough search of their records. Seventéen-additional emails within the scope of your
request have been produced by a staff memiber who 'was on Jeave at the time of your original
request. | enclose copies of these emalls (also with the redaction of names, email addresses and
other details relating to the personal affairs of individuals).
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! have no reason to belleve that any other area of the University possesses any records within the
scope of your request. If there have been any arrangements entered into. between pet food
companies and students of student groups, these would be matters between those parties and
would tot constitute University documents,

if you remain dissatisfied with this determination, you may apply ‘o the South Australian
Ombudsman for external review in accordance with s39 of the FOI Acl.

Yours faithfully

PROFESSOR WARREN BEBBINGTON
Vice-Chancellor and Presiden

Engh Dacument st
) Capies of réleased docurments




2014/10132 Internal Review — Document List

Documents under review

Document | Document Description ‘Date Determination

No ‘ :

08 [Hills] 5Sept2014 | Release emalil
Email exchange and draft Draft agreement remains exempt
agreement

09 [Hills] 12 Sept 2014 | Release
Emalf exchange

Additional documents

10 [Hills] 1 Dec 2010 Release
Email exchange

11 [Hills] 7 Jan 2011 Release
Emall exchange

12 [Hills] 10 Feb 2011 Release
Emall exchange

13 [Hills) 14 Feb 2011 Reléase
Emall exchange

14 [Hills] 18 Mar 2011 Release
Email exchange

15 [Hills] 17 May 2011° | Release

‘Email exchange ‘

16 [Hills] 23 June 2011 | Release
Emall exchange

17 THills] 24 Oct 2011 Relsase
Email exchange

18 [Hills} 4 Nov.2011 Release
Emall exchange

19 [Hills] 22 Nov 2011 Release
Email exchange ;

20 [Hills] 3.Jan2012 Rélease
Email exchange .

21 [Hills] 29 Feb 2012 | Partial release
Email exchange One emall redacted — personal

affalrs

22 [Hills] 24 May 2012 Release
Emall exchange

23 [Hills} 30 Jan 2013 Release
Email exchange

24 [Hills] 25 Feb 2013 Release
Emall exchange

25 [Hilis] | 9 Jul 2013 Release
Email exchange

26 [Hills] Release

Email exchange

19 Aug 2014




OmbudsmanSA

Enguirigs! Ms Gaybrislle Cotton
Telephions! {08) 8226 8699
Ombudsman teference 2015/00792

Agency reference: 2014/10132

Mr Tom Lonsdale
PO Box 6096
WINDSOR DC NSW 2756

Dear Mr Lonsdale

Application for external review - Freedom of Information Act 1991
Lonsdale and Universily of Adelaide

| refer to previous correspondence about your application for an external review of a
determination made by the University of Adelaide under the Freedom of Information Act
79917,

Please find enclosed a copy of the provisional determination and reasons. | have also
provided a copy to the agency.

The views expressed in the provisional determination are tentative only, and are subject to
receipt and consideration of submissions from all of the parties. These submissions will be
taken into account before finalising the determination in this review.

Please provide your submissions to me in writing by 3 July 2015. | propose to finalise the
determination after that date. '

If you have no submissions to make, please let the Office know either by letter, email ar

telephone. If you do not contact the Office by 3 July 2015, | will assume that you have no
comment to make.

Yours sincerely

Gaybrielle Cotton
LEGAL OFFICER

17 June 2015

Encl



OmbudsmanSA

Provisional Determination
External review - section 39 Freedom of Information Act 1991

Applicant Mr Tom Lonsdale

Agency University of Adelaide

Ombudsman reference 2015/00792

Agency reference 2014/10132

Provisional determination The determination of the agency is confirmed.
REASONS

Application for access

1. By application under the Freedom of Information Act 1991 (the FOI Act) the applicant
requested access from the agency to:

Details of research funds, sponsorships, agreements and contracts between pet-food
companies and the University of Adelaide, its staff and students.

Where possible please group the contributions into categories:

a) Capital contributions for buildings, laboratories, library endowments etc

b} Current account funding for research projects, lecturers salaries, textbooks, etc

¢} Contributions in kind including student excursions, guest lecturars, product supply,
teaching materials, teaching aids, etc

Such agreements will for the most part be with the Veterinary Faculty, Other departments
of the University may have ties with pet-food companies.

Please supply copies of correspondence, email messages and memoranda that refate to
the arrangements entered inio by individuals and the University.

Background

2. For ease of reference, the procedural steps relating to the application are set out in the
appendix.

Jurisdiction

3. This external review is within the jurisdiction of the Ombudsman as a relevant review
authority under section 39 of the FOI Act.

Relevant law

4. A person has a legally enforceable right to be given access to an agency's documents
in accordance with the FOI Act.'

' Freedom of information Act 1997, section 12.
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Consideration

Document 8

16.

17.

18.

19.

20.

21.

22,

The agency claims that the draft agreement contained within document 8 is exempt.
‘The agency's determinatioh provides that the draft agreement :

is denied under Schedule 1 Clause 7 regarding decuments affecting the business affairs
of a third party and Clause 9 (sic) regarding documents containing confidential material.

The information within [the draft agreement].contains identifying information which is of
commercial value to and concerns the business and financial affairs of the company. The
subject matter concerns a proposed-agreement which.if provided to third parties would
substantially damage the: value of the arrangement.

The information within the documents is alsg in draft form and incomplete and was
provided on the basis that it would remain confidential.

In its internal review the agency upheld the determination to withhold access to the
draft agreement. The agency determined that:

The draft agreement:is marked as ‘confidential’ and contains information that is of
commercial value to Hill's Pet Food Pty Ltd. | regard this to be an exempt document
‘under Schedule 1-clauses 7(1)(b) and 13(1){a).of the FOl Act.

| remind the agency of its obligations pursuant to section 23(2)(f) which makes it
mandatory. for an agency to provide reasons for.a decision to refuse to grant access to
a document.* Merely stating that a document has commercial value is not enough in
and of itself to establish a claim for exemption pursuant to clause 7(1)(b). In particular,
the agency has failed to address the requirement that disclosure of the information
would, on balance, be contrary to the public interest.

On the information before me |.am not satisfied that the draft agreement is exempt
pursuant to clause 7(1)(b).

The agency also claims that the draft agreement is exempt pursuant to clause 13(1)(a),
which requires establishing that disclosure of the information within the document
would found an action for breach of confidence.

In the context of clause 13(1)(a) the term ‘would’ is synonymous with ‘could’.? It is well
settled that ‘matter which would found an action for breach of confidence' is information
which could found an action for equitable breach of confidence.”

To establish an action for equitable breach of confidence a number of elements must

be satisfied:

. the confider ‘must be able to identify with specificity, and not merely in global
terms, that which is said to the information in question’

. the confider must be able to show that the ‘the information has the necessary
quality of confidence (and is not for example, common or public knowledge)

. the confider must be able to show that ‘the information was received ..in such
circumstances as to import-an obligation of confidence’

. ‘there is actual or threatened misuse of this information’. ®

2

See ‘An audit.of state government departments’ implementation of the Freedom of Information Act 1997 (SA), May 2014,
Part 7A, available at hitp://www.ombudsman.sa.gov.auwp-content/uploads/An-audit-of-state-goverment-depariments-

Implementation-of-the-Freedom-of-Information-Act-1991-SA1.pdf.

@

Bray and Smith v Workers Rehabilitation & Compensation Corporation (1994) SASR 218 paragraph 31,

Ekaton Corporation Ply Ltd v Chapman & Department of Health [2010] SADC 150,

Corrs Pavey Whiting & Byrne v Collector of Customs (Vi) (1987} 74 ALR 428 at 437 as adopted by the District Court in
Ekaton Cofporation Pty Ltd v.Chapman & Department of Healt|2010] SADC 150.



@

~

Page 5

Provisional determination

31.  Inlight of my views above and subject to my receipt and consideration of submissions
from the parties, | propose to confirm the agency’s determination that the draft
agreement attached to the email in document 8 is exempt,

L5/ -

Wayne Lines
SA OMBUDSMAN

17 June 2015




APPENDIX

Procedural steps

Date

Event

29 September 2014

The agency received the FOI application dated 29 September 2014.

18 November 2014

The agency determined the application.

13 December 2014

The agency received the internal review application dated 13

December 2014.
19 January 2015 The agency varied the determination,
3 February 2015 'Th? Ombudsman received the applicant's request for external
review.
- 16 February 2015 The Ombudsman advised the agency of the external review and

requested submissions and documentation,

6 March 2015

The agency provided the Ombudsman with its submissions and
documentation.

¥
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Enguiries:

OmbudsmanSA

Ms Gaybrielle Cotton

Telaphane. (08) 8226 8699
Ombudsman refarence: 2015/00792
Agency reference: 2014/10132

Mr Tom Lonsdale
PO Box 6096
WINDSOR DC NSW 2756

Dear Mr Lonsdale

External review - Freedom of Information Act 1991
Lonsdale and Universily of Adelaide

| refer to previous correspondence in relation to this review under section 39 of the Freedom
of Information Act 1997 (the FOI Act). ’

Please find enclosed a copy of the Ombudsman's determination and reasons. | have
provided a copy to the agency.

If you are aggrieved by the determination, you may appeal to the District Court under section
40(2) of the FOI Act. The agency may also appeal against the determination under section
40(1) of the FOI Act.

These appeals should be commenced within 30 days after receiving notice of the
determination.

If no appeals are commenced within the statutory time period, it will be up to the agency to.

give effect to the determination. If, however, an appeal is commenced, the agency-should
defer access to the information, pending the outcome of the appeal.

Yours sincerely
“ /

Gaybrielle Cotton e -

S (if/yucw' | 7/7 /(hf

LEGAL OFFICER - y 0 s i 5* 7@
10 July 2015 || % / Y i
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OmbudsmanSA

Determination
External review - section 39 Freedom of Information Act 1991

Applicant Mr Tom Lonsdale

Agency University of Adelaide

Ombudsman reference 2015/00792

Agency reference 2014710132

Determination The determination of the agency is confirmed.
REASONS

Application for access

1. By application under the Freedom of Information Act 1997 (the FOI Act) the applicant
requested access from the agency to;

Details of research funds, sponsorships, agreements and contracts between pet-food
companies and the University of Adelaide, its staff and students.

Where possible please group the contributions into categories:

a) Capital contributions for buildings, laboratories, library endowments etc

b) Current account funding for research projects, lecturers salaries, textbooks, etc

c) Contributions in kind including student excursions, guest lecturers, product supply,
teaching materials, teaching aids, etc

Such agreements will for the most part be with the Veterinary Faculty. Other departments
of the University may have ties with pet-food companies.

Please supply copies of correspondence, email messages and memoranda that relate to
the arrangements entered into by individuals and the University.

Background

2. For ease of reference, procedural steps relating to the application and the external
review are set out in the appendix.

Jurisdiction

3.  This external review is within the jurisdiction of the Ombudsman as a relevant review
authority under section 39 of the FOI Act.

Provisional determination

4. | provided my tentative view about the agency’s determination to the parties, by my
provisional determination dated 17 June 2015. |informed the parties that subject to my
receipt and consideration of submissions from the parties | proposed ta confirm the
agency's determination.
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Issues in this review

17.  The issues to be determined in this matter are:
. whether the draft agreement within document 8 is an exempt document
. whether the agency has conducted a sufficient search for information within the
scope of the application.

Consideration
Document 8

18. The agency claims that the draft agreement contained within document 8 is exempt.
The agency’s determination provides that the draft agreement

is denied under Schedule 1 Clause 7 regarding documents affecting the business affairs
of a third party and Clause 9 (sic) regarding documents containing confidential material.

The information within [the draft agreement] contains identifying information which Is of
commercial value to and concerns the business and financial affairs of the company. The
subject matter concerns a proposed arrangement which if provided to third parties would
substantially damage the value of the arrangement.

The information within the documents is also in draft form and incomplete and was
provided on the basis that it would remain confidential,

19. Inits internal review the agency upheld the determination to withhold access to the.
draft agreement. The agency determined that:

This draft agreement is marked as ‘confidential’ and contains information that is of
commercial value to Hil's Pet Food Pty Ltd. | regard this to be an exempt document
under Schedule 1 clauses 7(1)(b) and 13(1)(a) of the FOI Act.

20. Iremind the agency of its obligations pursuant to section 23(2)(f) which makes it
mandatory for an agency to provide reasons for a decision to refuse to grant access to
a document.? Merely stating that a document has commercial value is not enough in
and of itself to establish a claim for exemption pursuant to clause 7(1)(b). In particular,
the agency has failed to address the requirement that disclosure of the information
would, on balance, be contrary to the public interest

21, On the information before me | am not satisfied that the draft agreement is exempt
pursuant to clause 7(1)(b).

22. The agency also claims that the draft agreement is exempt pursuant to clause 13(1)(a),
which requires establishing that disclosure of the information within the document
would found an action for breach of confidence.

23. Inthe context of clause 13(1)(a) the term ‘would’ is synonymous with ‘could’.? It is well
settled that ‘'matter which would found an action for breach of confidence’ is information
which could found an action for equitable breach of confidence.*

24. To establish an action for equitable breach of canfidence a number of elements must
be satisfied:

! See 'An audt of state government departments’ implementation of the Freedom of Information Act 1997 (SAY', May 2014,
Part 7A, avallable at http://iwww.ombudsman.sa.gov.auiwp-content/uploads/An-aldit-of-state-goverment-departmants-
implementation-of-the-Freedom-of-information-Act-1891-SA1.pdf.

Bray and Smith v Workers Rehabilitation & Compensation Corporation (1884) SASR 218 paiagraph 31.

Y Ekaton Corporation Pty Ltd v Chapman & Depsrtment of Health (2010] SADC 150;
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32. The agency has provided me with copies of the emails which demonstrate the steps
taken to locate documents within the scope of the application, Having viewed those
emails | am satisfied that the agency has conducted reasonable searches for
documents within the scope of the application.

Determination

33. Inlight of my views above, | confirm the agency's determination.

Wayne Lines
SA OMBUDSMAN

10 July 2015




